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DOGUMENTING DECISIONS:

KEY CONSIDERATIONS WHEN ESTABLISHING
BUSINESS FUNDING

Are you considering new funding for your business? Our handy flowchart highlights key questions

to ask yourself and key points to document to ensure your business is protected.

How will the money be provided?

Loan (debt) Shares (equity)

Will you pay interest?
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Rate?
Will the investor have voting rights?

How often will you pay?
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Consequences of late payment?

YES
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« Increased interest

« Insolvency/ closure What percentage?

« 25/50/75 are important thresholds

« Consider leaving room for
future investors
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Will you give security?
e v Veto rights over important
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Over the company'’s assets?
« Lender can take/sell your shares Will the investor have a seat .
: on the board?
Over your shares in the company? . .
» Lender can take/sell your shares YES : : NO
Personal guarantee? M M
« Undermines limited liability: Maximum number of directors? How do they monitor their
your assets are at risk investment?

Balance of power on the board?

Directors’ duties/liability Rights to receive
information?

Guarantee from someone else?
+ Their assets are at risk Consider personality clashes

Veto rights over important decisions? Confidentiality!
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Will the investor have dividend rights?

YES NO
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Based on: Restrictions on paying

« Percentage of amount invested? dividends to others?

« Share of profits?

YES (MY RIGHT)  YES (INVESTORS RIGHT) LN
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Circumstances? [N Can the investor's shares be transferred?

Price?

YES
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Consider restrictions on transfer Consider allowing transfers for tax planning
(e.g. to a competitor) (e.g. to spouse, family trust etc.)

Right of first refusal ("pre-emption") Consider requiring transfer (e.g. on death,
incapacity, insolvency of Investor)
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Consider restrictions on participation/investment in any competing business

What are the exit plans?
Can you require the investor to sell when you do (“drag along”)?

Can the investor insist on exit when you sell (“tag along")?
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Will you repay?

YES
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Timing: A loan is always repayable,

otherwise it is a gift. Waiver of
a loan has tax consequences.
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« when called for (“on demand”)

» on a fixed date
« depending on profit
» when you choose

« early repayment if business is in
difficulty ("events of default”)
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To ensure adequate protection of your business, our legal team can help with a range of
corporate services, including preparing key documentation to mitigate against potential issues.
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