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ANTEGCEDENT
TRANSAGTION GLAIMS
IN CORPORATE
INSOLVENCGIES

If a limited company enters liquidation or administration, its liquidator or administrator (also referred to as
the office holder) can, in certain circumstances, seek to recover payments and other disposals of property
previously made by the company. These claims are made under the Insolvency Act 1986 (“the Insolvency

Act") and are known as antecedent transaction claims. A trustee in bankruptcy has similar powers.
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This guide is concerned with antecedent transaction
claims by liquidators and administrators. References
below to ‘a person’ include companies and other
legal entities.

TRANSAGTIONS AT AN
UNDERVALUE (S. 238 OF
THE INSOLVENCY AGT)

A company enters into a transaction at an undervalue
with a person if it makes a gift or receives consideration
worth significantly less than the value of the property
(including money) which has been transferred to that
person. The transaction must also have occurred in what
is defined as the relevant time. This is the period of two
years ending with the commencement of the liquidation
or administration (which, in the case of a compulsory
liquidation is the date on which the winding-up petition
was presented) provided the company was insolvent

at the time of the transaction or became insolvent as a
result. There is a rebuttable presumption of insolvency
where the transaction is with a person connected to the
company (as defined at s. 249 of the Insolvency Act).

Subject to the office holder satisfying the statutory test,
the court can make an order restoring the position to
what it would have been if the company had not entered
into the transaction.

PREFERENCE CLAIMS (8. 239
OF THE INSOLVENGY ACT)

A company gives a preference if it does something or
allows something to be done which has the effect of
putting a creditor or guarantor of the company’s debts
in a better position than it would have otherwise have
been in the event of the company going into insolvent
liquidation. Further, in giving the preference, the
company must have been influenced by a desire to
produce that outcome and to have given the preference
in what is defined as the relevant time.

For a preference, this is the period of six months
ending with the commencement of the liquidation or
administration, but the period increases to two years

if the person preferred is connected with the company
within the meaning of s. 249. In either case, the company
must also have been insolvent at the time of giving the
preference or have become insolvent as a result. There
is a rebuttable presumption that the company had the
requisite desire to prefer where the person preferred is
connected with the company.

Subject to the office holder satisfying the statutory
test, the court can make an order restoring the position
to what it would have been if the preference had not
been given.
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TRANSACTIONS DEFRAUDING
CREDITORS (S. 423 OF THE
INSOLVENGY ACT)

Where a company enters into a transaction at an
undervalue for either of the purposes set out below
(the statutory purpose), the court can later make an
order restoring the position to what it would have been
if the transaction had not taken place.

The purposes in question are either (i) to put assets
beyond the reach of a person who is making, or may
at some time make, a claim against the company, or
(i) to otherwise prejudice the interests of such a
person in relation to the claim which they are making
or may make.

Such claims are not subject to any time limit, but the
statutory purpose generally becomes harder to prove
with the elapse of time. A claim may be made under

s. 423 by an office holder or a victim of the transaction.
The latter, however, requires the prior leave of the court
if the company is in liquidation or administration.

VOID TRANSACGTIONS (S. 127
OF THE INSOLVENGY ACT)

While not, strictly speaking, an antecedent transaction
claim, the effect of s. 127 should also be noted. If a
company is wound up by the court, any disposition

of the company's property including that made
between the presentation of the winding-up petition
and the making of the winding up order is rendered
void unless approved by the court. If no approval
(known as a validation order) is obtained from the
court, the liquidator can recover the property which
was transferred.
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This is part of a series of practical know-how guides for those involved in commercial disputes whether the
dispute has led to litigation or not. They provide basic information on a wide range of disputes topics but
are not a substitute for specific legal advice.
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+44 20 7470 4429 +44 20 7468 7208
+447943 503198 +44.7770 986494 BIOGRAPHIES AND CONTACT
robin.henry@collyerbristow.com stephen.rosen@collyerbristow.com

DETAILS OF THE FULL TEAM

PLEASE LIAISE WITH YOUR CONTACT OR
ALTERNATIVELY THE COLLYER BRISTOW TEAM AT

INFO@COLLYERBRISTOW.COMQiLi§+44 20 7242 7363

COLLYERBRISTOW.COM @ @COLLYER_BRISTOW @ @COLLYER-BRISTOW-LLP @COLLYERBRISTOW

Disclaimer: The information and opinions contained in this document are for general interest and information purposes only and are not intended to constitute specific legal, commercial
or other professional advice. It should not be relied on or treated as a substitute for specific advice relevant to particular circumstances. While we seek to ensure that the contents are
not misleading or outdated, you should obtain specific legal advice before making or refraining from making any business or personal decisions. Collyer Bristow LLP is a limited liability
partnership registered in England under number OC318532, registered office St Martin's Court, 10 Paternoster Row, London, EC4M 7EJ, and is authorised and regulated by the Solicitors
Regulation Authority. Any reference to a partner means a member of the LLP or an employee with equivalent standing and qualifications. A list of the members is available for inspection at

the above address. This firm maintains professional indemnity insurance in accordance with the rules of the Solicitors Regulation Authority. © 2024 Collyer Bristow LLP
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